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NOTES 20I 

Liability of Agent in Tort for Breach of Fiduciary Duty. 

Among the obligations of an agent to his principal, are 
the duties, (i) to obey instructions, (2) to exercise care and 
skill, and (3) at all times to act in good faith and be loyal 
to his principal. A breach of any of those duties is a tort, and 
the principal can recover for any proximate damage. It is 
well established that an agent must obey to the letter all in- 
structions of his principal, unless the act commanded is illegal 
or immoral, or unless obedience is prevented by unavoidable 
necessity. It is no defense to a non-performance or to a 
deviation that he exercised reasonable care and skill in the 
course pursued, and acted in good faith, thinking he was 
doing that which was best for the interests of his principal. 
He has no discretion in the matter, and adopts a contrary 
course at his own risk. Accordingly, where an agent, thinking 
that the price was about to drop, did not follow his instruc- 
tions to buy, he was compelled to make good for the loss 
sustained by the subsequent rise. 1 

It is also well established that in executing his instructions, 
and in discharging the duties of his agency, it is his duty to 
exercise a reasonable degree of skill and care, such as is 
reasonably demanded by the nature and circumstances of the 
transaction. He is presumed to warrant that he possesses such 
a degree of skill. If the principal knows of the deficiency, the 
presumption is rebutted. 2 The agent does not undertake an 
absolute liability. He is not liable for loss due to his mistake 
of law or fact. Accordingly, where an agent is instructed to 
loan money, he is liable if he shows such a lack of skill or 
care as to loan upon worthless or imprudent securities. 3 

But illustrations of holding an agent liable in tort for a 
breach of the third class of duties are not so numerous. This 
principle is well established that it is the duty of an agent at 
all times to act with the best of good faith in the furtherance 
of his principal's business. The relation is called a fiduciary 
one. This principal relies upon the fidelity and intergrity of 
the agent ; and the latter should act with the single purpose of 
advancing his principal's interest, and should never take 
any position which is antagonistic to those interests, or use 
his position and authority for his own private gain. Generally 
this breach of the duty affords a remedy in equity, where the 



1 Heineman v. Heard, 50 N. Y. 27 (1872). 

* Pelt v. School Dis., 24 Vt. 297. 

' Whitney v. Martine, 88 N. Y. 535. 
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agent has represented two principals, or where he acted both 
for himself and his principal — e. g., where, being ordered to 
sell, he became the purchaser — a bill in equity is brought to 
rescind. Where the agent has misused his position for his own 
private profit, equity makes him a constructive trustee. Yet 
there are cases when the agent has received no profit, and 
where there is no contract to set aside; but because of a 
breach of his fiduciary duty, a loss has occurred to his principal. 
It is well settled that such a breach of a fiduciary duty is a 
tort. Accordingly, where an agent, with authority to lend, 
loaned money to an irresponsible person, in an enterprise in 
which he was interested, he was compelled to make good 
the loss. 4 In a recent case, an agent disregarded instructions 
to renew a lease, and instead got others to try to obtain it for 
his own profit; the principal was compelled to renew the 
lease at a higher rental, and recovered from the agent. Acker, 
Merrall & Condit Co. v. McGaw, 68 Atl. (Md.) 17 (1907). 
In another case, a chairman of a commission, authorized to 
buy land, gave information as to proposed purchases to a third 
person, who bought up the land. The chairman was made 
liable. 5 These cases are perfectly sound. They generally state 
that a breach of a fiduciary duty is a tort. Of course, if this is 
intended to cover breaches of duty on the part of an express 
trustee, it is inaccurate. Such cases are, however, of interest 
in causing the query whether there has been or is likely to be 
a tendency in courts of law to recognize and compensate for 
the breach of duties which may at one time have been recog- 
nized by courts of equity alone. 



4 First Nat. Bank of Sturgis v. Reed, 36 Mich., 263 (1877). 

5 City of Boston v. Simmons, 150 Mass. 461, 1890. Also Hegenmeyer 
v. Marks, 37 Minn. 6 (1887) ; Talbot v. Scripps, 31 Mich. 268. 



